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cessful act "practically caused the removal of any cloud that might 
exist on plaintiff's title by reason of the existence of such mort- 
gage." 5 

The free transfer of property is undeniably hindered by the 
existence of these apparently outlawed mortgages, even though a 
third person who purchases after the statute has run may quiet 
title without a tender. 6 This is because of the fact that the statute 
may have been tolled by the absence of the mortgagor from the 
jurisdiction, or the lien of the mortgage may have been extended 
by a mere renewal of the note prior to the purchase, in which 
case the purchaser will be subordinated to its lien. 7 

There is at present no way in which the mortgagor can establish 
by his own act that the mortgage is invalid or unenforceable. It 
might indeed have been argued that from the use of the word 
"extinguished" in section 291 1 of the Code of Civil Procedure 
more must have been intended than that the statute should operate 
merely as a defense. Such a contention was favored in Berkin 
v. Healey* a Montana case, which arose under an identical code 
provision, where it was stated that the mortgagor would have the 
right to cancel an outstanding outlawed mortgage. It might be 
desirable in order to make for free alienability of property to give 
him a right to quiet his title against such a mortgage when no 
payments have been made on it for a certain stated time, and no 
other acts have been done recognizing it as a valid mortgage, 9 
or at least to provide some machinery whereby it could be definitely 
adjudicated that the mortgage had become barred. 10 

M. W. 

Pledge: Waiver by Execution at Instance of Pledgee. — 
The authorities are divided as to whether a lienholder waives his 
lien by levying upon his security in a suit on the original debt. 
Much confusion has arisen from a failure to distinguish between 
a detention-lien, such as that of a common-carrier, in which 
continued possession is essential, and a pledge-lien, such as the 



sMarshutz v. Seltzor (1907), 5 Cal. App. 140, 89 Pac. 878 
6 Faxon v. All Persons (1914), 166 Cal. 707, 137 Pac. 919: Muhs v 
Hibernia Sav. & Loan Soc. (1914), 166 Cal. 760, 138 Pac. 352 

T Newhall v. Hatch (1901), 134 Cal. 269, 66 Pac. 266, 55 L. R. A. 673. 
But no renewal after he has purchased can affect him. Lord v Morris 
(1861), 18 Cal. 482; Wood v. Goodfellow (1872), 43 Cal. 185; Foster v 
Butler (1913), 164 Cal. 623, 130 Pac. 6. ' 

8 (June 3, 1916), 158 Pac. 1020. 

9 Such is the rule by statute in Massachusetts. Mitchell v. Bickford 
(1906), 192 Mass. 244, 78 N. E. 453; McMahan v. McMahan (1910) 205 
Mass. 99, 91 N. E. 298. '' 

10 Such is the rule by statute in Kansas. "The act ... . authorizes 
an adjudication as to the status of the mortgage when the action is begun 
and the determination whether it is a live or dead security." Sheoard v' 
Gibson (1912), 88 Kan. 305, 128 Pac. 371. snepara v. 
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pledge of collateral security, in which the creditor has an assign- 
able interest. 

The cases which consider that the holder of a detention-lien 
waives his right by levying on the subject of the lien 1 rely on two 
early decisions, Jacobs v. Latour 2 and Swett v. Brown. The 
latter has been declared by Judge Story to be a peculiarity of 
local Massachusetts jurisprudence, 3 and has been otherwise ad- 
versely criticized. 4 These cases proceed on the theory that the 
lienholder in order that the officer may make a levy must sur- 
render possession to the sheriff, thereby losing the lien. 

The opposing cases regard it as unjust to follow the technical 
strictness of the principle and hold that the sheriff is merely the 
agent of the lienholder. 5 The injustice of the technical view is 
apparent in situations in which the attachment or execution proves 
void. Here the creditor will obtain no remedy against his debtor 
if his lien be regarded as waived by the levy. 

Technically, in order to levy, the lienholder must surrender 
possession to the sheriff. In the case of a detention-lien, this 
might be considered as a waiver, 6 but it cannot be so considered 
in the case of a pledge-lien. Here the pledgee has an assignable 
interest in the security, not a mere non-transferable right, de- 
pendent upon continued possession. 7 . In Gault v. Wiens, s however, 
the California Appellate Court, following an earlier California 
decision, 9 applied the strict detention-lien rule to a pledge case. 
The authorities cited 10 do not support the holding. Wingard 

1 Jacobs v. Latour (1828), 5 Bing. 130, 130 Eng. Rep. R. 1010; Swett v. 
Brown (1827), 5 Pick. 178; Legg v. Willard (1835), 17 Pick. 140, 28 Am. 
Dec. 282; Citizens' Bank v. Dows (1886), 68 Iowa, 460, 27 N W 459- 
Lawrence v. McKenzie (1893), 88 Iowa, 432, 55 N. W. 505; (but see dicta 
in Stein v. McAuley (1910), 147 Iowa, 630, 125 N. W. 336 modifying 
former Iowa cases); Bank v. Neilsen (Wash., 1916), 159 Pac. 113; Potter 
v. Greenleaf (1899), 21 R. I. 483, 44 Atl. 718. 

2 Supra, n. 1. 

3 Story, Bailments, § 366. 

4 Arendale v. Morgan (1857), 5 Sneed, 703; Lambert v. Nicklass 
(1898), 45 W. Va. 527, 31 S. E. 951, 72 Am. St. Rep. 828, 44 L. R. A. 561. 
See also Consignees' Box Co. v. Speer (1908), 5 Ga. App. 156, 62 S. E. 

5 Lambert v. Nicklass, supra, n. 4; Wiggin v. Mankin (1909), 65 W 
Va. 219, 63 S. E. 1091. 

"Compare 12 Harvard Law Review, 571, with Miller v. Hyde (1894), 
161 Mass. 472, 37 N. E. 760, where the court brushed aside similar technical 
arguments based on the selection of remedies (which proved in fact to be 
no remedies), and held that, in an action for conversion, title did not 
pass upon mere entry of judgment without satisfaction. 

'Donald v. Suckling (1866), L. R. 1 Q. B. 585; Halliday v. Holgate 
(1868), L. R. 3 Ex. 299; Williams v. Ashe (1896), 111 Cal 180 43 Pac 
595; Brittan v. Bank (1899), 124 Cal. 282, 57 Pac. 84, 71 Am. St. Rep 58' 

8 (Nov. 6, 1916), 23 Cal. App. Dec. 685, 161 Pac. 996. 

9 Latta v. Tutton (1898), 122 Cal. 279, 54 Pac. 844, 68 Am. St. Rep. 30 

"Wingard v. Banning (1870), 39 Cal. 543; Jacobs v. Latour, supra, n. 
1; Jones, Pledges (2d ed.), § 599. 
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v. Banning 11 is an attachment case under the Practice Act, 12 
which did not allow attachments if a lien or pledge existed. The 
attachment in that case, after an affidavit that no security existed, 
was clearly inconsistent with the retention of the carrier's lien in 
question. Jacobs v. Latour 13 is also the case of a detention, not 
a pledge-lien. The authorities cited by Jones on Pledges as 
supporting a waiver by the creditor are in part detention-lien 
cases, which from their very nature cannot be taken as authority 
for pledge-lien cases, and, in part, cases of common-law mort- 
gages. As to the latter, it is clearly inconsistent from a technical 
viewpoint for the mortgagee, as owner, to attach the property as 
belonging to the mortgagor. In the case of lien mortgages, the 
majority of cases hold that the mortgagee does not waive his lien 
by levying on the mortgaged property, 14 and for the purpose of 
securing justice, the same rule should apply to common-law mort- 
gages. True, the title passes, but it passes only for the limited 
purpose of security, and, if the mortgagee can achieve the common 
intention of realizing upon his security by levying, he should be 
permitted to do so. 

Dicta in certain Iowa cases, quoted by Jones, seem to agree 
with the California decisions, but these have been limited by a 
later decision of the Iowa court to cases of detention-liens. 15 The 
earlier Iowa cases have been adversely criticized 16 and have been 
followed but once, 17 and in this instance, the point was barely 
touched upon. There are several cases contra to the California 
holding. 18 

5-. M. A. 

Property : Alluvion : Right of Upland Owner to Accre- 
tions From the Ocean. — In the case of Strand Improvement 
Company v. City of Long Beach 1 the Supreme Court seems to 
have settled in favor of the upland owner the California law upon 
the interesting question whether additions by accretion to land 
abutting on the ocean belong to the upland owner or to the state. 

11 Supra, n. 10. 

12 Cf . Cal. Code Civ. Proa, §§ 537-8. 

13 Supra, n. 10. 

"Case Co. v. Rice (1913), 152 Wis. 8, 139 N. W. 445; Stein v. Mc 
Auley, supra, n. 1; Madson v. Rutten (1907), 16 N. D. 281, 113 N. W. 872, 
13 L. R. A. (N. S.) 554; Bank v. Mottin (1891), 47 Kan. 455, 28 Pac. 200. 
This question cannot arise in California unless § 726 of the Code of Civil 
Procedure be waived. See Martin v. Becker (1915), 169 Cal. 301, 305, 146 
Pac. 665, 667 and 3 California Law Review, 427. 

15 Stein v. McAuley limiting Bank v. Dows and Lawrence v. McKenzie, 
supra, n. 1. 

i6 Wiggin v. Mankin, supra, n. 5. 

"Clanin v. Bretzf elder (1901), 69 Ark. 271, 62 S. W. 905. 

18 Jones v. Scott (1872), 10 Kan. 33; Arendale v. Morgan, supra, n. 4: 
Guenther v. Cary (1896), 17 Ky. L. Rep. 1262, 34 S. W. 232. See also 
Lincoln v. Linde (1891), 27 Abb. N. C. 278, 16 N. Y. Supp. 106. 

1 (Dec. 9, 1916), 52 Cal. Dec. 616, 161 Pac. 975. 



